9TH-11TH SEPTEMBER 2022

SPECIAL POLITICAL
AND DECOLONIZATION COMMITTEE

LETTER FROM THE EXECUTIVE BOARD
"Great achievement is usually born of great sacrifice, and never the result of selfishness."
Napoleon Hill
Writing this address, as I perceive how somewhere a part of me is still stuck on 24th March
2020, hoping that life will again be what it was before the abrasions of Covid-19 waves. We
have come a long way. Dear fellow earthlings, stop for a minute, take a deep breath, and pat
yourself on the back! You did well, you fought well, and met the adversities. You should be
proud of yourself.
Covid-19 till now has been a tale of struggle, we all have been pushed towards the deep end
of what life has to offer during the pandemic but it‟s our fighting spirit and struggle that
continues to motivate us to strive to be better with each passing day. As the effects of the
pandemic wane, it is significant to note that global disparities are at their highest and are
growing faster than ever. So, if you are reading this, then you belong to a lucky top 10 per
cent of this nation. Therefore, for millions out there the struggle continues.
At the current juncture, you might perceive that „here we go again, another moral lessons
class?!‟ Trust me, that is not my work. I am not here to talk about how should you use your
air conditioners or what should you wear or eat. It is just that I don‟t want the discussions of
this committee to end as a failed attempt of deliberations on global happenings without
understanding the repercussions of those happenings.
Consequently, reverting to the core principle for which the idea of a simulation of first the
League Of Nations and now the United Nations was started. Yours truly would request all the
members concerned to put in a conscious effort towards the dissemination of knowledge and
ideas, as it is never late or bad to have one more idea and no idea is of less importance.
Here by, I call thee, come lets utilize this chance which has been propounded upon us by the
KIIT MUN 2022, to once more strive, as hard as we call, not towards great changes but
towards some change, albeit positive.
To do the same, remind thou, the responsibilities that one shall bear, would resemble the
mannerisms of total participation, avoiding the use of dubious facts, a little effort towards
fathoming new learning, and a large commitment towards oneself and respecting fellow
members out there. Which in detail have been mentioned later in this guide. Additionally, this
guide is a concoction of efforts of different scholars, which I borrowed for academic purpose
and they have every right to their original works. 1
Lastly, it is significant to adhere to the code of conduct and commit towards learning.
Best,
Arunava.
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(Copy Right Disclaimer Under Section 107 of the Copyright Act 1976, allowance is made for "fair use" for purposes such as criticism,
comment, news reporting, teaching, scholarship, and research. Fair use is a use permitted by copyright statute that might otherwise be
infringing. Non-profit, educational or personal use tips the balance in favor of fair use. If you feel your rights are violated you can contact at
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CONDUCT POLICY FOR THE COMMITTEE

I.

Preamble
1.

Purpose

This executive board perceives that it is significant to provide an experience free from
discrimination, harassment, bullying, intimidation and vilification, and which fosters equity,
inclusion and respect for diversity. This equity policy aims to ensure that all participants and
individuals involved in the tournament are treated with dignity and respect. It broadly deals with
expected behaviour from participants and all other individuals involved in the tournament, procedure
for redressal in case of violation of rules and penalties that will be imposed. To this end, the equity
policy is brought into effect as a code of conduct, governing all parties to the tournament. The
Equity Policy is not exhaustive and does not include all possible breaches or remedies, but seeks to
protect all participants of this tournament from conduct that may cause discomfort, to encourage and
facilitate discussion and education, and ultimately make this tournament a safe space for all.
2.

Scope

The policy applies to all individuals participating in KIIT MUN‟22, in whatever capacity in this
specific committee, including but not limited to delegates, chairpersons, members of the
organising committee well as observers, henceforth referred to as participants of the tournament.
By virtue of being a participant, assent is held to have been given to the terms of this policy and
participants are bound to it.
This policy applies for the entire duration of the MUN, which includes, but is not limited to
committee time in between committee and any/all interactions between participants in the context
of the tournament, on WhatsApp, Gmeet or any other medium used by the tournament.
Non-equitable behaviour encompasses a range of behaviours, from entirely unintentional to
purposeful, and from misunderstandings to malice. There is no implication of equivalence
between same behaviours in different instances or different prohibited behaviours. All cases will
be treated on the basis of their specifics.

II.

Prohibition of Discriminatory Conduct

Unequitable behaviour encompasses a range of behaviours, from entirely unintentional to
purposeful, from misunderstandings to malice. There is no implication of equivalence between
the same behaviour in different instances or different prohibited behaviours.
The actions/behaviours listed below are explicitly prohibited under this Equity Policy, and any
such act/behaviour can be complained against following the Complaint Procedure mainly deals
with complaints to the Executive Board regarding issues arising within the committee and beyond
the same would be dealt by the Organizing Committee of KIIT MUN 2022.

1.

Definitions of Prohibited Behaviour

(a) Bullying/Ragging: Any repeated and/or unreasonable behaviour by an
individual or group, directed towards another individual or group, either
physical or psychological in nature, that intimidates, offends, degrades,
humiliates, undermines or threatens (Example: Pressuring another individual or
group to do something that they’re uncomfortable with).
(b) Direct discrimination: Treating another individual or group less favourably on
the basis of a protected attribute than someone without that attribute in the
same circumstances or circumstances not materially different (Example: Giving
a loss to a debater because they are a member of the LGBT community).
(c) Indirect discrimination: Imposing or proposing to impose a requirement,
condition or practice that has, or is likely to have the effect of disadvantaging an
individual or group with a particular protected attribute, and which is not
reasonable in the circumstances. (Example: Having a requirement that only
debaters who do not have a speech impediment can score above 77).
(d) Intimidation: To frighten or overawe someone, especially in order to make them
do what one wants.
(e) Harassment: Any unwelcome, offensive, abusive, belittling or threatening
behaviour that humiliates, offends or intimidates an individual or group on the
basis of a protected attribute.
(f) Sexual Harassment: Sexual harassment includes, but is not limited to any one or
more of the following unwelcome and/or non-consensual acts or behaviour
(whether directly or by implication):
(i)
a demand or request for sexual favours;
(ii)
making sexually coloured remarks;
(iii)
showing pornography or sexually explicit material; or
(iv)
any other unwelcome physical, verbal or non-verbal conduct of a sexual
nature.
(g) Victimization: To cause detriment to a person because that person has made a
complaint or taken part in complaints proceedings.
(h) Vilification: The public incitement of hatred, contempt or severe ridicule of
another individual or group on the basis of a protected attribute.

2. Protected Attributes
It is important to note that different individuals experience different barriers to successfully
engaging with competitive debating. It is a violation of this Equity Policy to treat individuals
differently on the basis of differences in one or more of the protected attributes below. This
treatment could include, but is not limited to, any of the prohibited behaviour above. This policy
prohibits any participant or group of participants from bullying another participant or group of
participants. The use of offensive language that perpetuates stereotypes, the casual or insensitive
use of potentially triggering language (particularly including the language of violence or sexual
assault) is also expressly prohibited. It is important to bear in mind that when making in-jokes or
engaging in friendly teasing and banter, this is done in such a way that others who hear are clear
that no offense is meant or taken.
The list of protected attributes are as follows:
1. Age or age group
2. Debating ability or institutional affiliation
3. Disability (including but not limited to past, present and future disabilities, a genetic
predisposition to a disability and behaviour that is a manifestation of a disability)
4. Gender identity (the gender-related identity, appearance or mannerisms or other
gender related characteristics of a person, including but not limited to how people
express or present their gender, recognising that a person’s gender identity may be an
identity other than male or female)
5. Infectious disease (for example, HIV status)
6. Language status or proficiency
7. Marital or relationship status
8. Political affiliation or beliefs
9. Race, colour, descent, national or ethnic origin, or ethno-religious background
10. Religious affiliation, belief, views or practice
11. Sex or Intersex status
12. Sexual orientation
13. Sexual practices or experience (for example, previous partner(s) or lack thereof,
experience of sexual assault or harassment)
14. Socio-economic status and background (including caste, indigenous culture and/or
identity)
15. Any other attribute where discrimination:
a. Causes or perpetuates systemic disadvantage
b. Undermines human dignity or
c. Adversely affects the equal enjoyment of a person’s rights and freedoms in a
serious manner that is comparable to discrimination on a protected attribute
listed above
This list is non-exhaustive, and the final decision with regard to the consideration of a ground
shall lay with the Equity Team.

III.

Code of Conduct
1.

General Conduct

Participants of the tournament are required to treat each other with respect. This includes, but is
not limited to respecting the rules of the tournament, refraining from disrupting or distracting
other debaters or adjudicators, accepting the decision of the executive board and refraining from
insulting or providing non-constructive commentary on speeches or speakers.
2.

Language Guidelines

To ensure that KIIT MUN‟22 is inclusive to the maximum possible extent, every participant must
showcase sensitivity and consideration while interacting with others, which includes using
appropriate language while discussing sensitive issues. While we recognize and understand that
achieving such inclusiveness involves not just good will but also a fair amount of learning, we
encourage participants to work towards this end by learning on their own and from each other. A
few guidelines have been provided below for the reference of participants:
(a) Generalisations
Avoid generalisations on the basis of protected attributes when referring to groups of people.
Generalisations may be offensive to both adjudicators as well as other speakers and/or observers
of the debate. As a general principle, phrase everything as if you are talking about someone in the
room. If you feel that what you say might offend them, rephrase it. Statements should be phrased
as “some members of X community” rather than “all X people”.
(b) Graphic language
Using vivid or graphic language to illustrate the impact or truth of your argument is a common
and effective rhetorical tool in debating. However, we urge participants to be considerate in their
choice of language, especially since aggressive rhetoric may be traumatic for other participants.
We especially urge speakers to think about language when motions involve bodily integrity,
minority cultures, class, war, gender and sexuality issues. Unnecessary graphic descriptions of
traumatic events run the risk of violating this policy and should be avoided. If graphic examples
are being used as rhetoric, speakers must be clear about this usage as a hypothetical and must not
co-opt the lived experiences or others in order to prove that argument. Participants are asked to
avoid the use of triggering language such as “r*pe” and use terms such as “sexual assault”
instead.

(c) Personal attacks
Stating that a person doesn‟t have the appropriate background to make a valid argument in the
debate (i.e. “what do you know about policy X, you‟re from Y!) is almost always of no
argumentative value. That is also the case for personal attacks (i.e. “people like you shouldn‟t
even be saying things like X because you‟re Y”). Such statements do not address the content of
an argument, nor do they address its logical structure. Such conduct may traumatize a person,
since you are referring to their background and/or other attributes as holding relevance to their
chances of winning or losing the argument.
(d) Slurs and reclaimed language
A slur is a term designated to insult others on the basis of certain protected attributes, such as
race, ethnicity, sexuality, etc. The use of slurs, epithets, derogatory and insulting terms are not
allowed. Moreover, the use of slang is context-specific and all participants are advised to exercise
extreme caution while using them.
This policy recognises that certain derogatory words may have been reclaimed by members of
that community (such as f*g, the n* slur, etc.). This does not make the usage of these words by
members of other communities appropriate. In order to ensure sensitivity, this policy prohibits the
usage of such reclaimed terms during the tournament, as communities are not cohesive in their
usage of such language and this can be perceived as offensive and derogatory.
3.

Gender Neutral Language and Gender Pronoun Policy

KIIT MUN‟22 will be implementing a policy of non-gendered language. All participants are
encouraged to to use gender-neutral language, with phrases such as “the previous speaker”,
“members of the panel”, “the Prime Minister”, etc, instead of “Madam/Mister Speaker/Chair”.
When asking points of information, kindly refrain from adding any gendered prefix (Sir/Ma‟am,
followed by question) prior to asking your question. At all instances, participants are requested to
use the gender neutral pronoun “they”, unless specific consent/knowledge exists as to the
pronouns of the individual you are addressing. Any participant may choose to state their
pronouns while introducing themselves, either during a round or at any other point in the course
of the tournament. Kindly refrain from presuming the gender of any participant. Should you
misgender anyone accidentally, immediately apologize and move on with your speech or
conversation. Intentionally misgendering as well as deliberately mocking the importance of using
respectful language to address each other will be seen as an act of degrading a person‟s or a
group‟s identity, thereby violating the Equity Policy.

1.

Misuse of Technology

We acknowledge that a myriad of technical hindrances may arise during an online tournament. In
the event of any difficulty, we expect all participants to behave responsibly and respectfully while
engaging with each other.
Misuse of the microphone: Using your technology, specifically microphone, in such a way that
other speeches become inaudible for the rest of the debate hinders fair competition and is
therefore not allowed. Always mute yourself unless speaking. Please use the Zoom Chat to
express technical difficulties. In the event that there is no acknowledgement to your texts on the
Zoom, please feel free to reach out to the tech team on Discord. With regard to asking PoIs,
speakers may specify the medium through which they prefer the same, and such specifications
may be followed. By default, PoIs may be offered in the Zoom chat.
Misuse of the chat: Everything that is written online can suddenly reappear or be read at a later
point in time. Therefore we ask you to not say offensive or overly negative things within a chat
when you are in a debate or watching a debate. Violations of this will be treated in a similar way
as bullying, direct discrimination, unwanted (sexual) advances and other forms of prohibited
behaviour as mentioned above. This applies to both public chats as well as private chats when
people would report these.
Non-consensual recording: No participant is permitted to record any part of the debate (ranging
from speeches to adjudicator feedback) without the consent of the persons involved. This will be
considered a violation of the privacy of that other participant and falls within the grounds of
Equity requiring strict action.
All of these guidelines apply equally on Discord as well. Please be respectful of all participants
while communicating with them on the text or voice channels at all times. All conversations on
the tournament‟s discord server are a part of the Equity Committee‟s jurisdiction.

2.

Heckling

Heckling during a round may take the form of repeatedly offering POIs in a consecutive fashion
which has the effect of distracting a speaker. Chairs are entitled to take ad hoc action to preserve
the sanctity of the debate when they believe a speaker is guilty of heckling such as
reprimanding/warning the speaker guilty of it after a speech is done.
Heckling is also disallowed when an adjudicator is providing feedback, and this may be in the
form of speaking while feedback is being given, constantly interrupting or badgering the
adjudicator with questions before they have completed. Intentionally leaving the room prior to
completion of feedback due to dissatisfaction is also considered offensive and is disallowed.
Participants are required to be respectful while asking any questions to the adjudicator, either as
constructive or general feedback.
(This Policy Idea Was a Concept of NUJS MUN 2022, Where The Chairperson was also a
Member in the Equity Committee and is trying to continue to apply the same for the better Code
of Conduct of this Committee.)

Introduction to United Nations General Assembly
Established in 1945 under the Charter of the United Nations 2, the General Assembly occupies a
central position as the chief deliberative, policymaking and representative organ of the United
Nations. Composed of all 193 Members of the United Nations, it provides a unique forum for
multilateral discussion of the full spectrum of international issues covered by the Charter. It also plays
a central role in the process of standard-setting and the codification of international law.
The Assembly meets from September to December each year (main part), and thereafter, from
January to September (resumed part), as required, including to take up outstanding reports from the
Fourth and Fifth Committees. Also during the resumed part of the session, the Assembly considers
current issues during high-level thematic debates organized by the President of the General Assembly.
During that period, the Assembly traditionally also conducts informal consultations on a wide range
of substantive topics towards the adoption of new resolutions
The UN General Assembly (UNGA) is the main policy-making organ of the Organization.
Comprising all Member States, it provides a unique forum for multilateral discussion of the full
spectrum of international issues covered by the Charter of the United Nations. Each of the 193
Member States of the United Nations has an equal vote3.
The UNGA also makes key decisions for the UN, including:
● appointing the Secretary-General on the recommendation of the Security Council
● electing the non-permanent members of the Security Council
● approving the UN budget

The Assembly meets in regular sessions from September to December each year, and thereafter as
required. It discusses specific issues through dedicated agenda items or sub-items, which lead to the
adoption of resolutions.

2
3

See, Charter of United Nations, (adopted 26, June 1945, entered into force 24 October 1945)
Ibid, Art 18.

FUNCTIONS AND POWERS
The Assembly makes recommendations to States on international issues within its competence. It has
also taken actions across all pillars of the United Nations, including with regard to political,
economic, humanitarian, social and legal matters. In September 2015, the Assembly agreed on a set of
17 Sustainable Development Goals, contained in the outcome document of the United Nations
Summit for the adoption of the post-2015 development agenda (resolution 70/1 entitled
“Transforming our world: the 2030 Agenda for Sustainable Development). In 2022, the Assembly
held a series of meetings to discuss the recommendations put forward by the Secretary-General in his
report [link] entitled “Our Common Agenda”, an agenda of action, designed to strengthen and
accelerate multilateral agreements – particularly the 2030 Agenda – and make a tangible difference in
people‟s lives (Read "Our common agenda", summary of thematic consultations).
According to the Charter of the United Nations, the General Assembly may:
●

Consider and approve the United Nations budget and establish the financial assessments
of Member States

●

Elect the non-permanent members of the Security Council and the members of other
United Nations councils and organs and, on the recommendation of the Security Council,
appoint the Secretary-General

● Consider and make recommendations on the general principles of cooperation for

maintaining international peace and security, including disarmament
●

Discuss any question relating to international peace and security and, except where a
dispute or situation is currently being discussed by the Security Council, make
recommendations on it.

●

Discuss, with the same exception, and make recommendations on any questions within
the scope of the Charter or affecting the powers and functions of any organ of the United
Nations.

● Initiate studies and make recommendations to promote international political cooperation,

the development and codification of international law, the realization of human rights and
fundamental freedoms, and international collaboration in the economic, social,
humanitarian, cultural, educational and health fields
● Make recommendations for the peaceful settlement of any situation that might impair

friendly relations among countries
● Consider reports from the Security Council and other United Nations organs

The Assembly may also take action in cases of a threat to the peace, breach of peace or act of
aggression, when the Security Council has failed to act owing to the negative vote of a permanent
member. In such instances, according to its “Uniting for peace” resolution of 3 November 1950, the
Assembly may consider the matter immediately and recommend to its Members collective measures
to maintain or restore international peace and security.

United Nations General Assembly Special Political and Decolonization Committee

The Special Political and Decolonization Committee (Fourth Committee) considers a broad
range of issues covering a cluster of five decolonization-related agenda items, the effects of
atomic radiation, questions relating to information, a comprehensive review of the question
of peacekeeping operations as well as a review of special political missions, the United
Nations Relief and Works Agency for Palestinian Refugees in the Near East (UNRWA),
Israeli Practices and settlement activities affecting the rights of the Palestinian people and
other Arabs of the occupied territories, and International cooperation in the peaceful uses of
outer space. In addition to these annual items, the Committee also considers the items on
Assistance in mine action, and University for peace biennially and triennially respectively.‟

RECENT WORKS
If we look at the current session that is the 76th session of UNGA IV , series of decisions were being
taken and acted upon. This also includes a resolution related to the agenda of our particular committee
Action on three texts related to Israeli practices and settlement activities in the Occupied Palestinian
Territory, adopting a draft resolution titled “Work of the Special Committee to Investigate Israeli
practices and settlement activities affecting the rights of the Palestinian people and other Arabs of the
occupied territories” by a recorded vote of 80 in favour to 18 against, with 73 abstentions. By the
terms of that text, the Assembly demanded that Israel cooperate with the Special Committee in
implementing its mandate. It further expressed grave concern about the critical situation in the
Occupied Palestinian Territory as a result of unlawful Israeli practices and measures, and called for
the immediate cessation of all illegal Israeli settlement activities and the construction of the wall,
among other measures.
The Assembly then took action on a number of texts related to decolonization matters, including the
adoption of a draft resolution titled “Information from Non-Self-Governing Territories transmitted
under Article 73(e) of the Charter of the United Nations” by a recorded vote of 176 in favour to 2
against (Israel, United States), with 2 abstentions (France, United Kingdom). By its terms, the
Assembly requested that administering Powers transmit or continue to regularly transmit to the
Secretary-General statistical and other technical information relating to the economic, social and
educational conditions in the Territories, within a maximum period of six months following the
expiration of the administrative year.
Members adopted three draft resolutions related to the United Nations Relief and Works Agency for
Palestine Refugees in the Near East (UNRWA), each by a recorded vote. A text titled “Assistance to
Palestine refugees” was adopted by a recorded vote of 164 in favour to 1 against (Israel), with 10
abstentions (Cameroon, Canada, Kiribati, Marshall Islands, Federated States of Micronesia, Palau,
Rwanda, United States, Uruguay, Zambia). By its terms, the Assembly noted with regret that the
situation of Palestine refugees continues to be a matter of grave concern and the refugees continue to
require assistance to meet their basic health, education and living needs. Further by its terms, the
Assembly called on all donors to continue to strengthen their efforts to meet the Agency‟s anticipated
needs and commended the Agency for its provision of vital assistance as well as its role as a
stabilizing factor in the region.

Decolonization And Right To Self determination
When we really try to understand the theory of self determination, its important to be aware of the
universal definition of the right to self determination . The right to self-determination is a people's
ability to “freely determine their political status and freely pursue their economic, social, and cultural
development.”
While talking about the self determination we also need to see that The right to self-determination is
also associated with the process of decolonization – enabling former colonies to govern themselves.
In United States history, for example, signing the Declaration of Independence and fighting the
Revolutionary War are examples of self-determination. However, if we try to look into the current
day struggles of native American and preserving their cultural rights is also an example of self
determination. . The right to self-determination is a very well recognized human right universally by
the international community; all peoples have the right to self-determination.
However, if we try to look into the past examples , the applicability and jurisprudential backing back
of the same is not generally seen
:• Israel was founded in 1948 after a long struggle for self-determination. However, it also created a
worse situation for Palestine by creating the issue of refugees. And this further led to the creation of a
separate state by the Palestinians and still fighting for the right to self determination.
• Another relevant example being The people of Tibet are trying to exercise their right to selfdetermination by founding their own country, but they are occupied by the Chinese military. The
leader of Tibet, the Dalai Lama, is in exile, and he travels around the world to speak about the selfdetermination of Tibet and peaceful resistance as can be seen around the world.
• The people of Chechnya are attempting to exercise their right to self-determination by seceding
from Russia. And contradictory to the claims made by the Chechnya, the government of Russia does
not believe that Chechnya has a right to self determination. This has led to violence in Chechnya,
including the formation of rebel groups and accusations of terrorism by Russia and its allies.
Certain other cases can also be well cited here , but considering our agenda , we have restricted to
these and expect a greater and broader view of the case of Israel and Palestine .

Introduction To The Idea Of Use Of Armed Force In Occupied Territory
In 2011, the ICRC connoted to the issue of the use of armed force in occupied territories, affirming to
the challenge raised due to the recent examples of occupation is the identification of the legal
framework governing the use of force by an occupying power. There is a need to clarify that how the
rules governing the condition of law enforcement and those regulating the conduct of hostilities
normally interact in the practice when it comes to laws pertaining to occupation. 4 The main purpose of
this background guide is to is clarify the legal framework regarding the use of armed force in
occupied territory. So that delegates are aware of about the changing nature of conflict itself.
In occupied territories, occupying powers over the years have employed armed force in order to
maintain order or to fight against forces opposing the occupation. Likewise, armed groups–both those
affiliated to the ousted sovereign and those not – may attempt to bring the occupation to an end by
resorting to armed activities. Thus, there is a need to understand the current international law
framework pertaining to the use of armed force in occupied territories on the basis of a thorough
analysis of state practice and opinio juris, treaty provisions, international and domestic case law, and
other relevant sources. From a jus ad bellum perspective, it is significant to understand that the fact
that a situation of occupation is in all ordinary consequence created after an exercise of armed force
by one or more states in the process of invading and taking control over another territory 5 renders
obvious the link between the use of armed force and occupation. Likewise, the developments in the
current Israeli occupation of the occupied Palestinian territory (OPT) commenced with the Israeli
invasion of those territories during the international armed conflict with Egypt, Jordan, and Syria
commonly referred to as the „Six-Day War‟.

4

ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, report presented at the 31st International
Conference of the Red Cross and Red Crescent, Geneva, 2011, Doc 31IC/11/5.1.2, 28–9.
5
See ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory opinion, 9 July 2004, para.
73; HCJ 393/82 Jam’iat Iscan Al-Ma’almoun v. IDF Commander, 37(4) PD 785, 792, para. 10, unofficial English translation available at
www.hamoked .org/items/160_eng.pd

6

Similarly, the occupation of Iraq in 2003 by an US-led coalition was triggered by the so-called

operation Iraqi Freedom. 7 Accordingly, the use of armed force is often the precursor for an
occupation. Moreover, the GA‟s definition of aggression,8 the definition of the crime of aggression
embodied in the ICC Statute,9 and international case law coupled with state practice, 10 all demonstrate
that the occupation of a territory is constantly considered to be a violation of the prohibition of the
use of force embodied in Article 2(4) UN Charter.

6

See Letter dated 8 May 2003 from the Permanent Representatives of the United Kingdom of Great Britain and Northern Ireland an d the
United States of America to the United Nations addressed to the President of the Security Council, 8 May 2003; UNSC Res. 1483 (2003),
22
May 2003, preambular para. 13.
7
See UNGA Res. 3314 (XXIX), 14 December 1974, Annex: Definition of Aggression, Art. 3: „Military occupation, however temporary
resulting from [an] invasion or attack‟ is considered to be an act of aggression. See also UNSC Res. 674 (1990), 29 October 1990,
preambular, which defines the invasion and occupation of Kuwait as a direct threat to international peace and security.
8
See ICC Statute, 2187 UNTS 90, amendments in A-38544
UNTS, Art. 8 bis(2)(a), which also define the crime of aggression by quoting the aforementioned passage of UNGA Res. 3314 (XXIX).
9
See EECC, Partial Award: Jus Ad Bellum – Ethiopia’s Claim 1–8 (19 December 2005) 26 RIIA, 457, 467, para. 16 („Eritrea violated
Article 2, paragraph 4, of the Charter of the United Nations by resorting to armed force to attack and occupy Badme‟)
10
See Italian Stato Maggiore della Difesa, Manuale di diritto umanitario (SMD-SG-014 1991) („Italian Military Manual‟) section 21.1.

However, the use of armed force may be explored also in the context of an existing occupation.
Indeed, in times of occupation, it happens quite frequently that the concerned occupying power or
armed groups with or without allegiance to the ousted sovereign resort to armed force. Like in the
case of, hostilities between Palestinian armed groups and Israel in the Gaza Strip and the West Bank
have been commonplace. 11

Further, the CPA, the body which looked over the day to day

administration of administered occupied Iraq between 2003 and 2004, had to use armed force in order
to maintain order and address insurgency. If one assumes that these territories are or were under
occupation, as it is commonly held, there is room to wonder which the rules are governing these and
other episodes in which armed force was employed after the occupation had already been
established. 12
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The most recent and large-scale events are the so-called operations Cast Lead (December 2008–January 2009), Pillar of Clouds
(November 2012), and Protective Edge (June–July 2014) against the Gaza Strip. Facts and figures about these conflicts differ significantly
on the basis of the sources employed. For the official Israeli positions, see Israel, The Operation in Gaza 27 December 2008 –18 January
2009:
Factual
and
Legal
Aspects
(July
2009),
available
at
www.mfa.gov.il/MFA_Graphics/MFA%20Gallery/Documents/GazaOperation%20w%20Links .pdf; IDF, Military Advocate General‟s
Corps, Operation „Pillar of Defense‟ (14–21 November 2012), available at www.law.idf.il/sip_storage/FILES/0/1350.pdf; Israel, The 2014
Gaza
Conflict
July–26
August
2014:
Factual
and
Legal
Aspects
(May
2015),
available
at
www.mfa.gov.il/ProtectiveEdge/Documents/2014GazaConflictFullReport.pdf. For some non-governmental Palestinian views, see Al-Haq,
‘Operation Cast Lead’: A Statistical Analysis (August 2009), available at www.alhaq.org/attachments/article/252/gaza-operation-cast-Leadstatistical-analysis%20 .pdf; Al-Haq, Voices From the Gaza Strip: A Year After Operation ‘Pillar of Defense’ (21 November 2013),
available at www.alhaq.org/documentation/weekly-focuses/757-voices-from-the-gazastrip- a-year-after-operation-pillar-of-defense; Al-Haq,
Divide and Conquer: A Legal Analysis of Israel’s Military Offensive against the Gaza Strip (2015), available at www.alhaq.org/publications
/DIVIDE.AND.CONQUER.pdf. The UN HRC dispatched a number of fact-finding missions, which reported on these three conflicts,
emphasising both factual and legal aspects: Human Rights in Palestine and Other Occupied Arab Territories: Report of the United Nations
Fact-Finding Mission on the Gaza Conflict, A/HRC/12/48, 25 September 2009 („Goldstone Report‟); Report of the United Nations High
Commissioner for Human Rights on the Implementation of Human Rights Council Resolutions S-9/1 and S-12/1 – Addendum: Concerns
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A/HRC/22/35/Add.1, 4 July 2013; Report of the Detailed Findings of the Commission of Inquiry on the 2014 Gaza Conflict,
A/HRC/29/CRP.4, 24 June 2015 („2014 Gaza Report‟).
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In this work, the expressions „international humanitarian law‟, „jus in bello‟, and „law of armed conflict‟ are employed interchangeably as
synonyms. On this terminology, see Robert Kolb, „Human Rights and Humanitarian Law‟ in MPEPIL online (2013) para. 1.

Notions Of Jus ad Bellum and Self-Defence in Occupied Territory
“Etenim cum inter bellum et pacem medium nihil sit, necesse est tumultum, si belli non sit, pacis
esse…”13

One can easily connote to the fact that there is a significant need to resort to armed force in times of
occupation in light of the elements of the situation of occupation, i.e., the exercise of authority over a
territory from a hostile power, normally as a result of armed conflict. Likewise, the notion of the law
of occupation itself tries to strike a balance between the authority exercised by the occupying power
and the fact that this authority is not to be assimilated to that of the ousted sovereign. Thus, the
occupation is likely perceived as a foreign domination by the inhabitants of the occupied territory,
while the ousted sovereign, if there is one, may be willing to regain control over the territory
temporary placed under foreign authority.
Thus, there in a need to explore whether the rules of jus ad bellum, i.e., the rules concerning the resort
to armed force, are relevant for the use of armed force in the occupied territory, focusing particularly
on Article 2(4) UN Charter (the ban on the use of armed force in international relations) and Article
51 UN Charter (self-defence), as well as on some other alleged rules of customary international law
where they appear applicable to situations of occupation.
The back ground guide, thus focuses first on the jus ad bellum as legal justification for the use of
armed force by the occupying power, and then on its relevance for the force employed by the
occupying state and the inhabitants of the occupied territory. In particular, the ICJ‟s case law on this
issue, as well as a bit of academic debate related to this case, and a bit of analysis towards the
applicability or inapplicability of jus ad bellum in the times of occupation.
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Cicero, In M Antonium, Oratio Philippica Octava, para. 1(4). Roughly Translates To, „Indeed , since there is no middle ground between
war and peace , it is necessary that there should be tumult , if there be no war , then peace…‟

Self Defence in State Practise During Occupation
It is significant to note that there has hardly been any significant deliberations towards understanding
the legitimacy of recourse to armed force by the occupying power in the occupied territory in many
years. The most recent debate on the role of jus ad bellum in the context of occupations originated
mainly from the discourse about the right of self-defenceof the occupying power. According to
Article 51 UN Charter, „nothing in the present Charter shall impair the inherent right of individual or
collective self-defence if an armed attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and security‟. The ICJ
has consistently held that this provision largely reflects international customary law, and that the
respons in self-defence must be proportionate, necessary, and immediate. 14 However, since there lacks
any reference in the text of this provision to its applicability in situations of occupation, in order to
verify whether an occupying power has the right of self-defence against armed attacks originating
from within the occupied territory, this background guide will analyse the relevant state practice,
which must be taken into account in the interpretation of Article 51 UN Charter. 15

14

See, e.g., Nicaragua v. USA para. 194; Case Concerning Oil Platforms (Islamic Republic of Iran v. USA), Judgment, 6 November 2003,
para. 43. For some seminal works on this topic, see Hans Kelsen, The Law of the United Nations (Stevens & Sons 1950) 791–805; Derek
William Bowett, Self-Defence in International Law (Manchester University Press 1959); Ian Brownlie, International Law and the Use of
Force by States (Clarendon Press 1968) 214–308; Pierluigi Lamberti Zanardi, La legittima difesa nel diritto internazionale
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195–327; Christopher Greenwood, „Self-Defence‟ in MPEPIL online (2011); Alessandra Lanciotti & Attila Tanzi (eds.), Uso della forza e
legittima difesa nel diritto internazionale
15
See Art. 31(3)(b) VCLT. For more on this criterion, see supra, Section 2.5.3.

First, it is significant to be noted that state practice should be confined to those situations in which
states recognise themselves to be occupying powers, irrespectively of the fact that the lack of
acknowledgement of the situation of occupation does not preclude the application of the law of
occupation. Indeed, it is normal that states rejecting their status as occupying powers would not
invoke self-defence to justify their use of force in those territories. In situations in which an
occupying power considers itself to have annexed the occupied territory, then it would not invoke
self-defence to resort to armed force in that territory since no state needs self-defence as a legal basis
to justify the use of force within its own territory. 16Similarly, in cases of occupations through puppet
regimes, the occupying power would justify its use of armed force on different bases, for instance, on
the basis of the request of the puppet regime. 17 Thus, there is no state practice regarding the
invocation of self-defence in those situations, which obviously should be considered occupations even
without the acknowledgement of this characterisation by the occupying power. Actually, the EU factfinding mission investigating the 2006 armed conflict between Georgia and Russia analysed the
relationship between South Ossetia, Abkhazia, Georgia, and Russia in light of jus ad bellum and selfdefence during the 2006 armed conflict; however, since the mission failed to consider South Ossetia
and Abkhazia occupied by Russia, its conclusions, somewhat unconvincing as they are, are not
particularly relevant for this analysis. 18 Consequently, the only two situations that may be used as
sources of state practice are the occupation of Iraq and, especially in the last decades, that of the OPT.
However, this paragraph demonstrates that this practice is extremely thin.
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Normative Framework‟ in Michael N. Schmitt & Jelena Pejic (eds.), International Law and Armed Conflict: Exploring the Faultlines
(Martinus Nijhoff 2007) 157, 169; Oliver Dorr, „Use of Force, Prohibition of‟, in MPEPIL online (2015) para. 21.
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With regard to jus ad bellum, the fact-finding mission considered South Ossetia and Abkhazia as two entities short of statehood but
independent (IIFFMCG, Report, vol. II, 227–94). The application of jus ad bellum and self-defence embodied in the report met with harsh
criticisms (see, e.g., Christian Henderson & James A. Green, „The Jus ad Bellum and Entities Short of Statehood in the Report on the
Conflict in Georgia‟ (2010) 59 ICLQ 129).

With regard to the occupation of Iraq, to the best of yours truly, the CPA never invoked the right to
self-defence to justify the use of armed force against attacks originating from within the occupied
Iraq. Indeed, even in the aftermath of terrorist attacks, the USA never invoked self-defence against
the insurgents in Iraq, and other states did not address the problem of the security of the CPA in the
framework of jus ad bellum. 19States referred only to the need of the restored future government of
Iraq to be able to defend itself: for instance, the USA affirmed that „as it resumes full control of its
affairs, Iraq will need a military for self-defence. Accordingly, we have started training the new Iraqi
army. 20 Moreover, there is no reference to self-defence in the documents of the CPA, 21 nor in the US
field manual adopted after the security situations experienced by the USA in the occupied Iraq and
Afghanistan,22even though this manual is explicitly applicable to situations of
occupations.23Accordingly, it is possible to affirm that the occupation of Iraq does not provide any
evidence of state practice regarding the exercise of self-defence by the occupying power in the
occupied territory. The situation of the OPT is different. Israel is the only occupying power that has
invoked self-defence to justify its use of armed force in occupied territory. Consequently, a detailed
analysis of Israel‟s claims and the reaction of other states will help develop greater understanding of
the applicability of jus ad bellum in times of occupation. At a close scrutiny, Israeli practice does not
appear decisive. In the framework of the Second Intifada, Israel justified the so-called operation
Defensive Wall in response to a series of Palestinian terrorist attacks in 2002 on the basis of selfdefence: „Israel has no choice other than to act in accordance with its right to self-defence and to
take the action that it deems necessary to defend its citizens from violence and terror‟.24
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These documents, along with other extremely interesting sources, are reprinted in Talmon
(ed.), The Occupation
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US Army Marine Counterinsurgency Field Manual, US Field Manual No. 3–24 (December
2006), section 1–2.
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(S/PV.4503, 6) and „Israel has no choice but to exercise its right and duty under international law to defend ourselves. This is a right that any
State would exercise under the conditions that we have been facing‟ (S/PV.4506, 6).
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This justification, notwithstanding the support of the Supreme Court of Israel, 25 has met with mixed
reactions from other states.26 For instance, the operation was considered an act of aggression by
China,27 Syria,28 Algeria,29 Libya,30 Qatar,31 Djibouti,32 Jordan,33 Iraq,2234 Iran,35 Morocco, 36 Cuba,37
Saudi Arabia,38 Egypt,39 Yemen, 40 South Africa,41 United Arab Emirates,42 Malaysia,43 and Palestine
itself,44 which, consequently, implicitly rejected the self-defence argument. A second group of states,
including of France,45 Mauritius,46 Mexico,47Norway,48Pakistan,49 Spain,50 Chile, 51 and Brazil, 52
criticised the quomodo of the Israeli response on the basis of the principle of proportionality both
under jus ad bellum and jus in bello – leaving open the question of their opinion regarding the
justification of self-defence.
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Moreover, the USA supported Israel‟s claim of a right to self-defence, simultaneously cautioning the
political consequences of an armed response against the Palestinian leadership, 53 while Bulgaria
acknowledged „Israel‟s right to respond to terror‟ without qualifying it univocally as selfdefence. 54Likewise, Israel invoked self-defence with regard to the construction of the wall in the West
Bank. Israel claimed before the UN GA that: „A security fence has proven itself to be one of the most
effective non-violent methods for preventing terrorism in the heart of civilian areas. The fence is a
measure wholly consistent with the right of States to self-defence enshrined in
Article 51 of the Charter. International law and Security Council resolutions, including resolutions
1368 (2001) and 1373 (2001), have clearly recognized the right of States to use force in self-defence
against terrorist attacks, and therefore surely recognize the right to use non-forcible measures to that
end‟. 55The issue of self-defence in relation to the Israeli wall was addressed by the 2004 Wall opinion.
Leaving aside for a moment the Court‟s findings on this issue, which will be analysed in the next
subsection, the remarks on self-defence made by some states participating in the proceedings are
extremely relevant. The possibility of Israel relying on self-defence in relation to armed groups‟
attacks originating from the OPT was rejected by Palestine, 56 Saudi Arabia,57 Malaysia,58 Belize, 59
Jordan, 60 and the League of Arab States. 61
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In the aftermath of the Wall opinion, some states criticised the Court for not having taken into proper
account the Israeli right to self-defence:62 for instance the Netherlands pointed out that „[t]he
European Union recognize[s] Israel‟s security concerns and its right to act in self-defence‟63 and the
USA strongly advocated for the applicability of Article 51 UN Charter.64 On the other hand, Djibouti
supported the idea that Israel could not rely on self-defence, 65 and the final resolution refers to „the
right and the duty to take actions in conformity with international law and international humanitarian
law to counter deadly acts of violence against their civilian population in order to protect the lives of
their citizens‟, without mentioning self-defence under jus ad bellum. 66
Since these instances occured, scholars have analysed Israeli claims of acting in self-defence
in relation to the three aforementioned military operations in the Gaza Strip. 67 However, on closer
scrutiny, there are some reasons to doubt the actual relevance of these episodes as manifestation of
state practice regarding the occupying powers‟ right to self-defence under Article 51 UN Charter in
response to armed attacks originating from within the occupied territory. Indeed, Israel seems to have
softened its reliance on an autonomous right to self-defence pursuant to Article 51 UN Charter or
international customary law pertaining to jus ad bellum. With regard to operation Cast Lead (2009),
Israel, before the UN SC, affirmed that the operation was launched in response to rockets and mortars
fired from the Gaza Strip pursuant to Article 51 UN Charter.68 The Supreme Court of Israel supported
this view. 69However, in the official document in which Israel explained to the international
community the facts and law pertaining to the operation, Israel asserted that its right to respond to
rockets fired from the Gaza Strip was based on the existence of an ongoing conflict with Hamas. 70
The justification of self-defence pursuant to Article 51 UN Charter was advanced only as a suppletive
legal basis for the operation.71
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Although „the Gaza Operation was justified as an act of self-defence‟, „[i]n any case, Israel‟s right to
use force against Hamas was triggered years ago, when Palestinian terrorist organisations, including
Hamas, initiated the armed conflict which is still ongoing. The current operation was another
regrettable stage in this conflict‟. 72 It seems to yours truly that Israel‟s reliance on self-defence is
secondary with respect to the argument of the existence of an ongoing armed conflict. It should be
noted that the Israeli view is, however, based on the wrong assumption that at that time „the Gaza
Strip is neither a State nor a territory occupied or controlled by Israel‟, but, rather, the case would be
based on „sui generis circumstances‟.73 The Israeli invocation of self-defence as the legal basis to
resort to armed force with regard to the operation received the endorsement of some states, including
Italy,74 Vietnam,75 Belgium, 76Croatia,77 the USA,78 Benin,79 Panama,80 the Netherlands, 81 and
Denmark,82which, however, appeared reluctant to explicitly invoke Article 51 UN Charter. 83 Other
states contested the operation on the basis of its disproportionate character, without entering into the
debate over whether Israel could have invoked self-defence.84
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However, a number of states, including Libya,85 Egypt,86 Venezuela,87 Jordan, 88 Nicaragua,89
Kuwait,90 Tunisia,91Bolivia,92 Pakistan,93 Maldives, 94Lebanon,95 and the entire Non-Aligned
Movement96 denied Israel‟s claim regarding self-defence. Self-defence was excluded as a justification
by the international fact-finding mission dispatched by the League of Arab States,97 as well as by the
mission dispatched by the HRC.98 With regard to the operation Pillar of Clouds (2012), Israel invoked
the defensive nature of its action, but it did not mention Article 51 UN Charter. 99The Israeli claim was
considered to be without grounds by many states, including, among others, Palestine, 100 Egypt, 101
Cuba,102 Syria,103 Malaysia,104 Iran,105 Pakistan,106 Saudi Arabia,107 Morocco, 108 Turkey, 109 Jordan, 110
and Bahrain.111
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Other states condemned the operation as indiscriminate and disproportionate without entering the
debate regarding Israeli entitlement to invoke self-defence, as in the cases of Indonesia112 and
Russia.113 However, a few states supported the Israeli right of self-defence: Denmark, 114 Italy, 115 the
Netherlands,116 Germany,117 the USA,118 and Bulgaria119 openly voiced their support. With regard to
the operation Protective Edge (2014), Israel claimed that its action was defensive in nature, but it
failed to invoke the right of self-defence consistently. For instance, there is no mention to a right of
self-defence in the notification sent to the SC regarding the launch of the operation, where Israel
simply noted that „Hamas has taken responsibility for the barrage of rockets, and the Israeli
government will now fulfil its responsibilities by defending its citizens. The Israeli Government will
put a stop to these terrorist attacks; it is our duty as a responsible government to do so‟. 120 Conversely,
before the SC, Israel claimed that it had „launched a self-defence operation, called Protective Edge, to
counter the attacks, to defend our citizens‟,109
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without mentioning Article 51 UN Charter. More

significantly, in the report prepared by the Ministry of Foreign Affairs to explain the legal and factual
aspects of the operation, Israel reiterated the position according to which the primary legal basis of the
operation was the existence of an ongoing armed conflict with Hamas:
The confrontation between Israel and these terrorist organisations in the Gaza Strip satisfies the
definition of armed conflict under international law. The 2014 Gaza Conflict was simply the latest in
a series of armed confrontations, precipitated by the continuing attacks perpetrated by Hamas and
other terrorist organisations against Israel.
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After previous periods of intense fighting (including in 2009 and 2012), Hamas agreed to ceasefires,
each of which it later breached, leading to Israel‟s resumption of responsive military action to defend
its population from attacks. Hamas‟s attacks leading up to the 2014 Gaza Conflict were thus part of a
larger, ongoing armed conflict. But even if one were not to consider the 2014 Gaza Conflict part of a
continuous armed conflict justifying Israel‟s use of force both previously and during this time,
Hamas‟s armed attacks against Israel in 2014 would independently qualify as an armed attack
triggering Israel‟s inherent right of self-defence. 122
Thus, Israel seems to rely primarily on the existence of an ongoing armed conflict with Hamas as the
main legal justification of the operation Protective Edge, while self-defence is only invoked as a
secondary legal basis. Again, the Israeli operation met with mixed reactions. 123
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Israel, The 2014 Gaza Operation, paras. 66–7 (emphases added).
For an overview, see Trigeaud, „L‟operation‟, 186–8.

A number of States, including Palestine, 124 Syria,125 Jordan,126 Lebanon, 127 Egypt,128 Saudi Arabia,129
Pakistan,130 Morocco, 131 Malaysia,132 Algeria,133 Ecuador,134 Namibia,135 Nicaragua,136Turkey, 137
Bolivia,138 Democratic People‟s Republic of Korea,139Indonesia,140Maldives, 141 Qatar,142Iran,143 El
Salvador,144 Venezuela,145 Cuba,146 Kazakhstan,147 and Kuwait,148 considered the Israeli action to be
illegal and not based on self-defence. On the contrary, the USA, 149 the United Kingdom, 150 Rwanda, 151
Luxembourg,152Nigeria,153 Australia,154 Chad,155 Lithuania,156 Norway,157 Canada,158 Bangladesh, 159
and Jamaica160supported with different views the Israeli right to self-defence.
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From these manifestations of state practice and opinio juris, it is clear that Israel steadfastly believes
that it has the right to respond to the rockets and mortars fired from the Gaza Strip through armed
force, to protect its own citizens and territory. However, Israel is less consistent about whether to base
this right on the jus ad bellum right to self-defence or on the existence of an ongoing armed conflict.
More generally, an analysis of the occupations of Iraq and OPT demonstrates that there is little
support in state practice and opinio juris regarding the occupying powers‟ right to self-defence
pursuant to Article 51 UN Charter. Indeed, the Israeli claims met with strong criticisms: Arab states,
Latin American states, and many African and Asian states have consistently rejected the invocation of
self-defence, while fewer, mainly Western states, have supported them. Accordingly, it is impossible
to consider that the occupying power‟s recourse to self-defence in the occupied territory is supported
by uniform practice or accepted as law by the generality of states.
Additionally it is suggested by yours truly to read on the Case Laws of this debate, the wall opinion
and incapability of self-defence and its relation with Lex Specialis Principle.

Regulating Armed Force In Occupied Territories In Light Of Right To Life
„How then to enforce peace? Not by reason, certainly, nor by education. If a man could not look at
the fact of peace and the fact of war and choose the former in preference to the latter, what
additional argument could persuade him? What could be more eloquent as a condemnation of war
than war itself? What tremendous feat of dialectic could carry with it a tenth the power of a single
gutted ship with its ghastly cargo?‟161
During law enforcement operations, international and domestic human rights law, both of which
allow deprivation of life only as a last resort measure when there is no other alternative way to protect
a legal interest of the same value (for instance, in case of personal self-defence), protect the right to
life. Conversely, during the conduct of hostilities, two different rationales must be taken into account:
on the one hand, that at the base of international humanitarian law, which accepts the killing of enemy
combatants, and on the other, that behind applicable international human rights law, which provides a
stronger protection for the right to life. The following subsections explore the different legal
paradigms applicable to the use of armed force during law enforcement operations and conduct of
hostilities in light of the right to life.
The use of armed force in law enforcement operations is governed by a normative paradigm based on
human rights law standards. In particular, international human rights law protects the right to life
during law enforcement operations so that lethal armed force may be employed only as a last resort
measure.
In peacetime, domestic and international human rights law regulate lawenforcement operations.
According to the UN Code of Conduct for Law Enforcement Officials, „in the performance of their
duty, law enforcement officials shall respect and protect human dignity and maintain and uphold the
human rights of all persons‟.162 The UN Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials states that „the use of force and firearms by law enforcement officials should
be commensurate with due respect for human rights‟. 163
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The European Code of Police Ethics clearly affirms that „[p]olice operation must always be conducted
in accordance with the national law and international standards accepted by the country‟. 164 With
regard to the use of armed force during law enforcement operations, the most delicate issue pertains to
respect for the right to life, which may be seriously affected by the use of armed force. A number of
international law conventions protect the right to life. For instance, Article 6(1) ICCPR establishes
this right at a universal level, providing that „every human being has the inherent right to life. This
right shall be protected by law. No one shall be arbitrarily deprived of his life‟. 165 This right is also
enshrined in most regional international human rights instruments. For instance, Article 4(1) ACHR
affirms that „every person has the right to have his life respected. This right shall be protected by law
and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life‟. 166
Article 4 ACHPR posits that „human beings are inviolable. Every human being shall be entitled to
respect for his life and the integrity of his person. No one may be arbitrarily deprived of this right‟. 167
Other regional international human rights law treaties embody similar provisions. 168
All these instruments permit the deprivation of the right to life if it is not arbitrary. 169 According to the
CCPR, a death is arbitrary if the action of police is not „necessary in their own defence or that of
others, or [it is not] necessary to effect the arrest or prevent the escape of the persons concerned‟ 170
and if the police‟s use of armed force is „disproportionate to the requirements of law enforcement‟. 171
A deprivation of life is arbitrary even if the killing is not voluntary, but rather, occurs in the course of
riot control.172The main example of legitimate use of armed force is personal self-defence against an
immediate threat which may not be addressed in a less harmful way. 173
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The IACtHR offers a compressive view on which are the requirements of the use of armed force by
law enforcement officials in order to respect the right to life: The use of force by law enforcement
officials must be defined by exceptionality and must be planned and proportionally limited by the
authorities . . .
Force or coercive means can only be used once all other methods of control have been exhausted and
have failed. The use of lethal force and firearms against individuals by law enforcement officials –
which must be forbidden as a general rule – is only justified in even more extraordinary cases. The
exceptional circumstances under which firearms and lethal force may beused shall be determined by
the law and restrictively construed, so that they are
used to the minimum extent possible in all circumstances and never exceed the use which is
“absolutely necessary” in relation to the force or threat to be repealed. When excessive force is used,
any resulting deprivation of life is arbitrary. The use of force must be limited by the principles of
proportionality, necessity and humanity. Excessive or disproportionate use of force by law
enforcement officials that result in the loss of life may therefore amount to arbitrary deprivations of
life. The principle of necessity justifies only those measures of military violence which are not
forbidden by international law and which are relevant and proportionate to ensure the prompt
subjugation of the enemy with the least possible cost of human and economic resources. 174
The IACtHR‟s view is particularly interesting because it makes a distinction between the exceptional
use of armed force by law enforcement officials and their ever more exceptional use of lethal armed
force, which should be in principle considered unlawful.
Contrary to other international human rights law conventions, the ECHR does not refer to the
arbitrariness of the deprivation of life. Instead, Article 2 ECHR affirms that „[e]veryone‟s right to life
shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a
sentence of a court following his conviction of a crime for which this penalty is provided by law‟.
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However, the provision goes on to specify that deprivation of life is permitted „when it results from
the use of force which is no more than absolutely necessary: (a) in defence of any person from
unlawful violence; (b) in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained; (c) in action lawfully taken for the purpose of quelling a riot or insurrection‟. 175
Accordingly, the main test is that of the absolute necessity of the deprivation of life in cases of
defence from violence, lawful arrests, and lawful actions of riot control. The ECtHR clarified that the
use of force „must be no more than “absolutely necessary”‟176 and that violations of Article 2 ECHR
must be assessed through „the most careful scrutiny, particularly where deliberate lethal force is used,
taking into consideration not only the actions of the agents of the state who actually administer the
force but also all the surrounding circumstances including such matters as the planning and control of
the actions under examination‟.177 In order to comply with the ECHR, „policing operations must be
sufficiently regulated by [national law], within the framework of a system of adequate and effective
safeguards against arbitrariness and abuse of force, and even against avoidable accident‟.178 In
particular, armed force should not be used if there are other available means to defend one‟s life or to
capture someone who violated or threatened the right to life. 179
The relevance of the right to life for law enforcement operations is confirmed by the aforementioned
UN Basic Principles, which are useful guidelines for states regarding their obligations in law
enforcement operations.180
Article 9 summarises the way to respect the right to life during law enforcement operations as
follows:
Law enforcement officials shall not use firearms against persons except in self-defence or defence of
others against the imminent threat of death or serious injury, to prevent the perpetration of a
particularly serious crime involving grave threat to life, to arrest a person presenting such a danger
and resisting their authority, or to prevent his or her escape, and only when less extreme means are
insufficient to achieve these objectives. In any event, intentional lethal use of firearms may only be
made when strictly unavoidable in order to protect life. 181
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Clearly, this document posits that law enforcement agents may employ lethal force only in order to
protect their own right to life or the right to life of others, as well as in relation to the commission of
crimes that violate or seriously endanger the right to life. In any case, the resort to lethal force is only
a last-resort solution.
All the aforementioned binding and non-binding sources and documents, as well as the relevant case
law, demonstrate that the resort to armed force, particularly lethal force, is threat-based:182 armed
force must be absolutely necessary in the light of the threat and proportionate to the same. In lawenforcement operations, the principle of necessity means that the use of lethal armed force is a lastresort measure, while proportionality dictates that armed force may be employed „only in proportion
to the immediate threat posed by
the target‟. 183 As emphasised in a subsequent subsection, proportionality and necessity in international
human rights law are very different from proportionality and necessity in international humanitarian
law. 184
In addition, international human rights law requires the criminalisation of any arbitrary deprivation of
the right to life and, consequently, diligent, expeditious, and impartial investigations when death
occurs in the course of law enforcement operations. According to the ECtHR, „the obligation to
protect the right to life . . . requires by implication that there should be some form of effective official
investigation when individuals have been killed as a result of the use of force by, inter alios, agents of
the State‟. 185 The ECtHR described the requirements of these investigations: they must be effective,
independent, objective, accessible to the families of victims, and prompt. 186Other international human
rights courts and mechanisms have confirmed the existence of a similar duty to investigate deaths that
occur when state‟s agents are involved.187
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Even this cursory look at international instruments, practice, and case law, suggests some conclusions
about the use of armed force with respect to the right to life during law enforcement operations. In
principle, killing in law-enforcement operations should be avoided to the maximum extent possible:
law-enforcement agents may resort to lethal armed force only as a last-resort solution, and every
killing requires accurate and impartial scrutiny regarding its lawfulness under national and
international standards. Although the law of occupation requires the application of this legal
framework, the hostile context of an occupation characterised by an ongoing armed conflict poses
some practical and legal challenges to the application of this international human rights law-based
regime.
Additionally, it is suggested to further read about the legal paradigm of this issue concerned, and how
application of the same occurs and what issues come up during the interplay between Human Right
Law and Humanitarian Law in Occupied Territories.

Additional Readings
It is of utmost significance to understand that this back ground guide or suggestive additional reading
can never replace a delegate‟s effort towards further reading and research. This back ground guide is
only limited to guiding the delegates. Keeping this idea intact, yours truly shall mentions a few
pointers for the delegates and would send further readings to the KIIT MUN 2022 OC, which would
be duly attached with this background guide.
●

Idea of Belligerent Occupation

●

Duty of The Parties to Occupation

●

What is Humanitarian Law?

●

What is Human Right Law?

●

Basic Components of Humanitarian and Human Rights Law.

●

Interplay Between Humanitarian and Human Right Law.

●

Development of the Israeli Occupation (The Idea Of Israeli Occupation Differ From State to
State, Understand The Country You Are Representing, To Understand The Israeli
Occupation.)

●

Israel‟s Road to Annexation

●

Significant Case Laws Regarding To The Agenda Concerned

●

See ICJ Opinions On Use Of Force, Israeli Wall and Nuclear Case

DO NOT COME TO THIS COMMITTEE IF YOU ARE NOT WELL VERSED &
RESEARCHED ON THE MATTER CONCERNED.

Arunava Banerjee
Chairperson
Email: arunava98@gmail.com
For all your doubt drop a mail.

